
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world byJSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.istor.org/participate-istor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



COMMENT ON RECENT CASES 233 

for such entries to be made by the owners, friends and admirers 
of the dog." 

To quote the court's own language, "To assist in the proper 
determination of the value of dogs experts may be allowed to 
give their opinions, .... evidence of a dog's pedigree, 
and of the qualifications and performances of his ancestors is com- 
petent, as well as testimony relative to his own peculiar char- 
acteristics and qualities."^^ 

The admission of such evidence is merely an application of 
the general rule of damages exemplified in actions for the loss of 
family portraits and works of art that cannot be replaced. That 
damages should not be given for the pretium affectionis can be 
grasped by the legal mind, but were Kipling a judge he would 
have ruled otherwise, as witness, "but a dog with whom one lives 
alone for at least six months in the year; a free thing, tied to 
you so strictly by love that without you he will not stir or exer- 
cise; a patient, temperate, humorous, wise soul, who knows your 
moods before you know them yourself, is not a dog under any 
ruling." 

But as the courts offer no pecuniary balm for the anguish 
caused by the dog's demise, 

"So why in Heaven (before we are there!) 
Should we give our hearts to a dog to tear." 

L. G. 

Conflict of Laws: Guardian's Bond: Action upon in For- 
eign Jurisdiction. — The case of Hays v. King^ decides that a 
surety on a guardianship bond, executed in Arkansas pursuant to 
the laws of that state, may, upon his removal to Oklahoma, be sued 
in the courts of the latter state for a breach of the bond, the action 
being transitory in its nature. The laws of the two states for the 
enforcement of the liability were substantially the same^ and con- 
sequently the court was not "called upon to enforce, or to put 
into active operation, the statutes of Arkansas". The rule has been 
applied to administrator's bonds,^ bail bonds,* actions ex delicto 
founded on tort,' stockholder's liability," right of recovery under a 



12 Quoting from 1 R. C. L. 1130. 

MOct. 27, 1914), 143 Pac. 1142. 

= Wooden v. Western N. Y. & P. R. Co. (1891), 126 N. Y. 10, 26 
N. E. lOSO, 13 L. R. A. 458, 22 Am. St. Rep. 803. 

3 Johnson v. Jackson (1876), 56 Ga. 326; Cutter v. State of Tennes- 
see (1911), 98 Miss. 841, 54 So. 434, commenting adversely upon ruling 
in Judge of Probate etc. v. Hibbard (1872), 44 Vt. 597, 8 Am. Rep. 396. 

'Otis V. Wakeman (N. Y., 1841). 1 Hill 604, dictum. 

= Burns v. Grand Rapids etc. R. Co. (1888), 113 Ind. 169, 15 N. E. 
230; Leonard v. Columbia Steam Nav. Co. (1881), 84 N. Y. 48, 38 Am. 
Rep. 491. 

« Rhodes v. United States Nat'l Bank (1895), 24 U. S. App. 607, 
34 L. R. A. 742 and note thereto. Contra, Marshall v. Sherman (1895), 
148 N. Y. 9, 42 N. E. 419, 34 L. R. A. 757. 
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workman's compensation act/ and the enforcement of a police 
regulation of another state,^ but, it has never been extended to 
actions purely penal in their nature.* If enforcement is sought in 
a jurisdiction other than that where the cause of action arose the 
mode of procedure and the remedy are governed by the lex fori, 
the construction of the statute, or the contract, and the obligations 
arising under it by the lex loci contractus}" 

It is a well recognized principle that the statutes of one state 
have, ex propria vigore, no force or effect beyond the jurisdiction 
but are only enforced in another state through comity. The ques- 
tion is presented as to whether a liability arising in another juris- 
diction will be enforced where the state in which the action is 
brought has no statute on the subject or a statute differing sub- 
stantially from that of the other state. If a liability is conditioned 
on being enforced by a peculiar procedure, the remedy prescribed 
being special and exclusive, the cause of action is not transitory.^^ 
The reason is that the courts of the foreign jurisdiction have not 
adequate machinery for the enforcement of the action or the appli- 
cation of the remedy. The rule in some jurisdictions is that if the 
liability arises through a statute and is not recognized by common 
law or statute of the state where the relief is sought, the action will 
not lie." However, a few of the earlier authorities have laid down 
the better rule which is followed by later decisions. In cases of 
other than penal actions a liability arising out of foreign law, if 
not contrary to public' poHcy, or to abstract justice and pure morals, 
or calculated to injure the state and its citizens, will be recognized 
where recovery is sought if the form of procedure, and the law 
of trials of the jurisdiction can do substantial justice between the 
parties.^^ "To hold otherwise would result in total failure of jus- 
tice, a result always to be shunned by the courts,"'* leaving many 
liabilities justly arising to go unenforced. 
C^. ^. 

'^ Pensabene v. F. & J. Auditore Co. (1912), 78 Misc. 538, 138 N. Y. 
Supp. 947. 

sBoyce v. Wabash Ry. Co. (1884), 63 Iowa 70, 18 N. W. 673, SO 
Am. Rep. 730; Contra, dictum, Pickering v. Fisk (1834), 6 Vt. 102. 

9Carnahan v. Western Union Tel. Co. (1883), 89 Ind. 526, 46 Am. 
Rep. 175; Huntington v. Attrill (1892), 146 U. S. 657, 36 L. Ed. 1123, 
13 Sup. Ct. Rep. 224; Great Western Mach. Co. v. Smitli (1912), 87 
Kans. 331, 124 Pac. 414, defining what is penal. 

"Wick V. Dawson (1896), 42 West Va. 43, 24 S. E. 587. 

"Russell V. Pacific Ry. Co. (1896), 113 Cal. 258, 45 Pac. 323, 34 
L. R. A. 747; Pickering v. Fisk (1834), 6 Vt. 102. 

i^Taylo.'s Admr. v. Pennsylvania Co. (1880), 78 Ky. 348, 39 Am. 
Rep. 244; Bettys v. The Milwaukee etc. Ry Co. (1875), 37 Wis. 323. 

isZeikus V. Florida East Coast Ry. Co. (1912), 153 App. Div. 345, 
138 N. Y. Supp. 478. But see Whitford v. Panama R. Co. (1861), 23 
N. Y. 465; Pensabene v. F. & J. Auditore Co. (1912), 78 Misc. 538, 138 
N. Y. Supp. 947; Dennick v. Railroad Co. (1880), 103 U. S. 11. 26 L. Ed. 
439; Burns v. Grand Rapids etc. R. Co. (1888), 113 Ind. 169, IS N. E. 
230. 

i*Cutrer v. State of Tennessee (1911), 98 Miss. 841, 54 So. 434. 



